
62 

16 CFR Ch. I (1–1–05 Edition) § 3.34 

(i) Any deposition may be used for 
the purpose of contradicting or im-
peaching the testimony of deponent as 
a witness. 

(ii) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
managing agent, or a person designated 
to testify on behalf of a public or pri-
vate corporation, partnership or asso-
ciation which is a party, or of an offi-
cial or employee (other than a special 
employee) of the Commission, may be 
used by an adverse party for any pur-
pose. 

(iii) A deposition may be used by any 
party for any purpose if the Adminis-
trative Law Judge finds: 

(A) That the deponent is dead; or 
(B) That the deponent is out of the 

United States or is located at such a 
distance that his attendance would be 
impractical, unless it appears that the 
absence of the deponent was procured 
by the party offering the deposition; or 

(C) That the deponent is unable to at-
tend or testify because of age, sickness, 
infirmity, or imprisonment; or 

(D) That the party offering the depo-
sition has been unable to procure the 
attendance of the deponent by sub-
poena; or 

(E) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with 
due regard to the importance of pre-
senting the testimony of witnesses 
orally in open hearing, to allow the 
deposition to be used. 

(iv) If only part of a deposition is of-
fered in evidence by a party, any other 
party may introduce any other part 
which ought in fairness to be consid-
ered with the part introduced. 

(2) Objections to admissibility. Subject 
to the provisions of paragraph (g)(3) of 
this section, objection may be made at 
the hearing to receiving in evidence 
any deposition or part thereof for any 
reason which would require the exclu-
sion of the evidence if the witness were 
then present and testifying. 

(3) Effect of errors and irregularities in 
depositions—(i) As to notice. All errors 
and irregularities in the notice for tak-
ing a deposition are waived unless writ-
ten objection is promptly served upon 
the party giving the notice. 

(ii) As to disqualification of officer. Ob-
jection to taking a deposition because 
of disqualification of the officer before 
whom it is to be taken is waived unless 
made before the taking of the deposi-
tion begins or as soon thereafter as the 
disqualification becomes known or 
could be discovered with reasonable 
diligence. 

(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness 
or to the competency, relevancy, or 
materiality of testimony are not 
waived by failure to make them before 
or during the taking of the deposition, 
unless the ground of the objection is 
one which might have been obviated or 
removed if presented at that time. 

(B) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties, and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless seasonable objection thereto is 
made at the taking of the deposition. 

(C) Objections to the form of written 
questions are waived unless served in 
writing upon all parties within the 
time allowed for serving the succeeding 
cross or other questions and within 5 
days after service of the last questions 
authorized. 

(iv) As to completion and return of dep-
osition. Errors and irregularities in the 
manner in which the testimony is tran-
scribed or the deposition is prepared, 
signed, certified, endorsed, or other-
wise dealt with by the officer are 
waived unless a motion to suppress the 
deposition or some part thereof is made 
with reasonable promptness after such 
defect is or with due diligence might 
have been ascertained. 

[43 FR 56865, Dec. 4, 1978, as amended at 61 
FR 50648, Sept. 26, 1996; 66 FR 17629, Apr. 3, 
2001] 

§ 3.34 Subpoenas. 
(a) Subpoenas ad testificandum—(1) 

Prehearing. The Secretary of the Com-
mission shall issue a subpoena, signed 
but otherwise in blank, requiring a per-
son to appear and give testimony at 
the taking of a deposition to a party 
requesting such subpoena, who shall 
complete it before service. 
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(2) Hearing. Application for issuance 
of a subpoena commanding a person to 
attend and give testimony at an adju-
dicative hearing shall be made in writ-
ing to the Administrative Law Judge. 
Such subpoena may be issued upon a 
showing of the reasonable relevancy of 
the expected testimony. 

(b) Subpoenas duces tecum; subpoenas 
to permit inspection of premises. The Sec-
retary of the Commission, upon request 
of a party, shall issue a subpoena, 
signed but otherwise in blank, com-
manding a person to produce and per-
mit inspection and copying of des-
ignated books, documents, or tangible 
things, or commanding a person to per-
mit inspection of premises, at a time 
and place therein specified. The sub-
poena shall specify with reasonable 
particularity the material to be pro-
duced. The person commanded by the 
subpoena need not appear in person at 
the place of production or inspection 
unless commanded to appear for a dep-
osition or hearing pursuant to para-
graph (a) of this section. As used here-
in, the term ‘‘documents’’ includes 
writings, drawings, graphs, charts, 
handwritten notes, film, photographs, 
audio and video recordings and any 
such representations stored on a com-
puter, a computer disk, CD-ROM, mag-
netic or electronic tape, or any other 
means of electronic storage, and other 
data compilations from which informa-
tion can be obtained in machine-read-
able form (translated, if necessary, into 
reasonably usable form by the person 
subject to the subpoena). A subpoena 
duces tecum may be used by any party 
for purposes of discovery, for obtaining 
documents for use in evidence, or for 
both purposes, and shall specify with 
reasonable particularity the materials 
to be produced. 

(c) Motions to quash; limitation on sub-
poenas subject to § 3.36. Any motion by 
the subject of a subpoena to limit or 
quash the subpoena shall be filed with-
in the earlier of ten (10) days after 
service thereof or the time for compli-
ance therewith. Such motions shall set 
forth all assertions of privilege or 
other factual and legal objections to 
the subpoena, including all appropriate 
arguments, affidavits and other sup-
porting documentation, and shall in-
clude the statement required by Rule 

3.22(f). Nothing in paragraphs (a) and 
(b) of this section authorizes the 
issuance of subpoenas requiring the ap-
pearance of, or the production of docu-
ments in the possession, custody, or 
control of, an official or employee of a 
governmental agency other than the 
Commission, or subpoenas to be served 
in a foreign country, which may be au-
thorized only in accordance with § 3.36. 

[43 FR 56866, Dec. 4, 1978, as amended at 50 
FR 42672, Oct. 22, 1985; 61 FR 50648, Sept. 26, 
1996; 66 FR 17629, Apr. 3, 2001] 

§ 3.35 Interrogatories to parties. 
(a) Availability; Procedures for Use. (1) 

Any party may serve upon any other 
party written interrogatories, not ex-
ceeding twenty-five (25) in number, in-
cluding all discrete subparts, to be an-
swered by the party served or, if the 
party served is a public or private cor-
poration, partnership, association or 
governmental agency, by any officer or 
agent, who shall furnish such informa-
tion as is available to the party. For 
this purpose, information shall not be 
deemed to be available insofar as it is 
in the possession of the Commissioners, 
the General Counsel, the office of Ad-
ministrative Law Judges, or the Sec-
retary in his capacity as custodian or 
recorder of any such information, or 
their respective staffs. 

(2) Each interrogatory shall be an-
swered separately and fully in writing 
under oath, unless it is objected to on 
grounds not raised and ruled on in con-
nection with the authorization, in 
which event the reasons for objection 
shall be stated in lieu of an answer. 
The answers are to be signed by the 
person making them, and the objec-
tions signed by the attorney making 
them. The party upon whom the inter-
rogatories have been served shall serve 
a copy of the answers, and objections, 
if any, within thirty (30) days after the 
service of the interrogatories. The Ad-
ministrative Law Judge may allow a 
shorter or longer time. 

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that 
can be inquired into under § 3.31(c)(1), 
and the answers may be used to the ex-
tent permitted by the rules of evidence. 

(2) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
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